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STATEMENT OF THE CASE

This hearing was called to consder the complaint of Boo-Row Pipe & Supply, Inc. (“Boo-Row”),
that Forms P-4 (Certificates of Compliance and Transportation Authority) changing the operator of the J.
W. Davis (03932) Lease, the J. W. DavisLease, Well No. 1 (RRCID No. 122630), andthe J. W. Davis
Lease, Well No. 13 (RRC ID No. 122631) (“Davis Leases’) from Squyres Oil Company, Inc.
(“Squyres’) to Boo-Row, which the Commission gpproved on May 13-15, 2003, were signed on behaf
of Boo-Row by a person having no authority to execute the Forms P-4. Boo-Row seeks revocation of
the Commission’s gpprova of the Forms P-4.1

A hearing was held on January 20, 2004, before Scott Petry, Hearings Examiner, and Margaret
Allen, Technica Examiner. Both Boo-Row and Squyres appeared and presented evidence.
The record closed on April 2, 2004, when the last closing statements were filed. Subsequent to the
hearing, Examiner Scott Petry |eft the employment of the Commission, and, pursuant to 81.121(c) of the
Commisson’s Generd Rules of Practice and Procedure, the case was reassigned to Hearings Examiner
James M. Doherty and Technica Examiner Allen for issuance of a proposa for decison.

APPLICABLE LEGAL AUTHORITY

For the purposes of Chapter 89 of the Texas Natura Resources Code, §89.002(a) defines
“Operator” as a person who assumes respongbility for the physical operation and control of awell as
shown by aform the person files with the Commission and the Commission approves.

Statewide Rule 1(a)(4)(E) providesthat an operator’ s Form P-5 Organi zation Report shall contain
the name of any non-employee agent that the organization authorizes to act for the organization in Sgning
certificates of compliance (Forms P-4) which initialy designate the operator or change the designation of
the operator [of an oil lease, gaswdll, or other well].

Statewide Rule 58(a)(1) provides that Form P-4 establishesthe operator of an oil lease, gaswell,
or other well and certifies repongility for regulatory compliance, including plugging of wels. Form P-4
is required to be filed to change the operator of an oil lease, gas well, or other well. No Form P-4
designating or changing the designation of an operator will be approved that is Signed, either astransferor
or transferee, by a non-employee agent of the organization unless the organization has filed with the
Commission, on its Form P-5 Organization Report, the name of the non-employee agent it has authorized

1 The Forms P-4 transferred four wellsto Boo-Row, two gaswells (RRC ID Nos. 122630 and 122631) and two
oil wells, Well Nos. 8 and 10, on the J. W. Davis (03932) Lease.



Oil & GasDocket No. 7B-0237357 Page 3
Proposal for Decision

to Sgn on its behdf.

The ingructionsin the Commission’s Form P-4 provide, inter alia, that where the formisfiled to
change the operator of a lease or well, a signature for the previous operator is required in Item 15
(“Previous Operator Certification for Change of Operator P-4 Filing”) and asignaturefor the new/receiving
operator isrequired in Item 16 (“ Current Operator Certification”). Item 15 cals for the sgnature of an
“ Authorized Employee of previous operator” or an “ Authorized agent of previousoperator.” Item 16 calls
for the sgnature of an “ Authorized Employee of current operator” or an “Authorized agent of current
operator.” Theingructionsin Form P-4 also providethat in Items 15-16, “ A P-4 must besigned by aduly
authorized individua in accordance with Statewide Rule 1"

The ingructionsin Form P-4 further provide that the certificate of compliance may be revoked by
the Commission a any time for fallure to comply with the oil and gas laws of the State of Texas and the
rules, regulations, and orders of the Railroad Commission of Texas.

DISCUSSION OF THE EVIDENCE

Boo-Row Pipe & Supply

On or about November 18, 2002, three Forms P-4 werefiled with the Commission to changethe
operator of the Davis Leases from Squyres to Boo-Row. These Forms P-4 were signed on behalf of
Squyres by Jan Goodall (“Goodal™), Secretary, and on behdf of Boo-Row by Kenny Lowe (“Lowe’),
who entered the word “Agent” below his signature. The Goodal and Lowe signatures were dated
November 1, 2002. Goodall checked the * Authorized agent of previous operator” portion of Item 15 of
the form. Lowe checked both the “ Authorized Employee of current operator” and “ Authorized agent of
current operator” portions of Item 16 of the form.

Item 11 (“Effective date’) of the Forms P-4 to change the operator of the Davis Leases from
Squyres to Boo-Row was completed with the date January 1, 2001. On the Form P-4 relating to the J.
W. Davis (03932) Lease, the January 1, 2001, effective date was stricken, and the date November 18,
2002, was interlineated. Boo-Row was first organized as a Form P-5 operator in August 2002.

Squyres had become the designated operator of the Davis L easesby Form P-4 trandfers effective
December 1, 1996. The Commission approved the Forms P-4 changing the operator of the Davis L eases
from Squyres to Boo-Row on May 13-15, 2003.2 According to James Henry Nail 111 (“Nail”), Boo-
Row’s President, Lowe had no connection with Boo-Row after December 2002. On May 23, 2003,

2 The record does not contain an explanation as to why Forms P-4 filed in November 2002 were not
approved until May 2003, about 6 months |ater.
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Boo-Row sent correspondence to the Commission objecting to the transfer of the Davis Leasesto Boo-
Row, stating that Lowe had no authority to sign the Forms P-4 for Boo-Row.?

In 2001, Squyres had attempted to transfer the Davis L easesto Lowe Well Service by Form P-4
filings 9gned on January 1, 2001, on behaf of Squyres by Gooddl and on behalf of Lowe Wl Service
by Lowe. Lowe was owner and resident Texas agent of Lowe Well Service. These earlier
Forms P-4 were aso proposed to be effective January 1, 2001, but for reasons not disclosed by the
record, were not approved by the Commission.*

The Form P-5 Organization Reports filed by Boo Row on August 14, 2002, and September 2,
2003, listed Nail as President, Secretary, and Treasurer and as Boo-Row’ s only officer. Lowe s name
did not appear anywhere on these Boo-Row Forms P-5.

Nall testified that Lowe, who had been along timefriend, helped him get into the oilfield equipment
sdvage business. Lowe apparently was involved in locating equipment for purchase and locating
customers to whom the equipment could be resold.  Nail provided the necessary money for equipment
acquistions. When Boo-Row was incorporated, Nail was named as the only officer.

Boo-Row provided Lowe with use of adesk in Boo-Row’ s shop, which Lowe shared with about
12 others, including pipe jockeys and equipment traders. Lowe was a so provided with acompany truck
and a charge account for expenses, consdered by Boo-Row as a part of Lowe's commission on sales.
However, Nail did not consider Lowe an employee of Boo-Row.® He was not reported as an employee
on Boo-Row’s Employer’s Quarterly Reports to the Texas Workforce Commission, and was not paid a
salary by Boo-Row. Neither did Nail consider that Lowe was an authorized agent of Boo Row. When
Lowe acquired a prospective purchaser for equipment or pipe, Nail quoted to Lowe Boo-Row’s price,

3 “Form P-4 Notification” notices were mailed by the Commission to Boo-Row on May 15, 2003, advising
that the Forms P-4 relating to transfer of the Davis L eases to Boo-Row had been approved. Assuming that Boo-Row
received these notices on or about May 19, 2003, Boo-Row sent its letter objecting to the transfers within four days
of receipt of notice that the transfers had been approved.

4 By the time the Forms P-4 werefiled to transfer the Davis L eases from Squyresto Boo-Row, the Form P-5

Organization Report of Lowe Well Service was delinquent. The Form P-5 of Lowe Well Service became delinquent in
May 2001.

5on September 20, 2003, a previous attorney for Boo-Row, Robert M. Cady, sent correspondence to the
Commission stating that Lowe’s*. . .duties as an employee included sales of used oil field equipment and delivery
and pick up of the said equipment.” The Cady correspondence also stated that Nail could not be any clearer that
L owe had never been an authorized agent for Boo-Row and had “never had the authority to legally bind the
company inany way.” Cady asked the Commission to consider that Lowe' s signing of the Forms P-4 to transfer the
Davis Leaseswas afraud and “stunk to high heaven.” Nail filed a prehearing affidavit dated September 21, 2003,
agreeing with Cady’ s correspondence.
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and Lowe added an additional amount to compensate himself.

Lowe' snamewas not carried on Boo-Row’ sletterhead. However, Lowe himself prepared Boo-
Row business cards that carried Lowe sname. Nail testified that he did not consider that Boo-Row had
hired Lowe or thet it could firehim. Boo-Row did not kegp an accounting of Lowe stimeor direct Lowe
asto the hours he worked. Neither did Boo-Row direct Lowe asto how, where, or when to conduct his
activities.

According to Nail, Lowe was never given the authority to Ssgn Forms P-4 on behdf of Boo-Row,
and Nail did and said nothing that could have given Lowe theimpression that he had such authority. Nail
testified that only he had the authority to sgn Forms P-4 for Boo-Row. Boo-Row had no agreement or
understanding with Squyres regarding the transfer of the Davis L easesto Boo-Row, and no consideration
passed from Squyres to Boo-Row, or vice versa, for this transfer. Nail was not aware that the Davis
Leases were being transferred to Boo-Row until it was too late to do anything about it.

Nail acknowledged that Lowe had signed certain Forms P-1 (Producer’ s Monthly Report of Ol
Widls) naming himself asagent for Boo-Row. However, hetestified that these Forms P-1 related to leases
that Lowe originally owned. Lowe was unable to file required financia security to operate theseleasesin
the name of his own company, and in exchange for a 50% working interest, Nail agreed that Boo-Row
would betherecord operator. Even with respect to theseleases, Nall, rather than Lowe, signed the Forms
P-4 which transferred the leases into Boo-Row’s name. Lowe had the responsibility to supervise the
operation of these leases and the responsibility for hiring and firing people who worked on the leases.®

Boo-Row takes the position that Lowe was not an employee of Boo-Row or an agent with
authority to sign Forms P-4 to transfer leases or wellsto Boo-Row. Boo-Row believes that Lowe was
a“broker” and independent contractor. It points out that the name of any non-employee agent authorized
to sign Forms P-4 changing the operator of alease or wdl isrequired by Statewide Rules 1(8)(4)(E) and
58(a)(1) to be listed on an operator’s Form P-5 Organization Report, and that Lowe' s name did not
appear on Boo-Row’s Form P-5. Boo-Row argues that Lowe's signing of Forms P-1 purportedly as
“agent” for Boo-Row is no evidence of Lowe s authority to sgn Forms P-4 transferring leases or wellsto
Boo Row, because the Forms P-1 smply reported production on leases in which Lowe had a working
interest and did not pertain to acquisition by Boo-Row of any assetsor liabilities. Boo-Row requests that
the Commission’s gpprova of the Forms P-4 transferring the Davis Leases to Boo-Row be revoked.

Sauyres Oil Company. I nc.

6 Apparently, these |eases were the Hickman, Reaves (11418) L ease, the Hickman, Reaves (11562) Lease,

and the Newell, Dell (09396) L ease in the Shackelford County Regular Field, and perhaps the ENWCSU (28689) L ease
inthe Eula, NW (Cook) Field.
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Jerry Cramer, aField Supervisor for Squyres, was responsible for obtaining Lowe' ssignature on
the Forms P-4 requesting achange of operator for the Davis Leasesfrom Squyresto Boo-Row. Cramer
tedtified that after the 2001 Forms P-4 to transfer the Davis Leases to Lowe Well Service were not
approved, he wastrying “to get Sgnatures, or whatever was necessary to get these out of our name, sowe
could discontinue running the H-15s and things that cost money to do.” Cramer made severd tripsto see
Lowe at Boo-Row where he thought Lowe had an office. According to Cramer, after the origind Forms
P-4 to Lowe Wdll Service were not gpproved, Lowe “kind of beat around the bush awhole lot of times,
and findly he says ‘We re moving everything under the umbrelaof into (Sc) Boo-Row.’” Cramer findly
found Lowe on Boo-Row’ s yard, and Lowe signed the Forms P-4 purportedly as*agent,” requesting a
change of operator of the Davis Leases to Boo-Row. Lowe gave Cramer no indication that he had no
authority to sign for Boo-Row.’

Squyres retained a consultant to search Commission records for Commission forms signed on
behaf of Boo-Row. A tota of 8 Forms P-1 were found that Lowe had Sgned, naming himself as agent
for Boo-Row. All 8 of these Formsreported production for the ENWCSU (28689) L ease, the Hickman,
Reaves (11418) L ease, the Hickman, Reaves (11562) Lease, and/or the Newell, Dell (09396) Lease. A
Form P-4 filed on September 9, 2002, to change the operator of the Newel, Dell (09396) Lease from
Ydlow Rose Oil & Gas Operating, Inc., to Boo-Row was signed on behaf of Boo-Row by Nail, and had
a handwritten change in the name of the gatherer with a notation “per Kenny Lowe 10/09/02.”

The consultant for Squyres also found 10 Forms P-4 signed by Brandi Hambright as agent for
Boo-Row.® All 10 of these Forms P-4 were filed to change the gas purchaser and/or gas gatherer, and
none was filed to change the operator of alease or well.

Squyres takes the position that the Forms P-4 transferring the Davis Leases to Boo-Row were
properly approved by the Commission. Squyres believes that Lowe was an employee of Boo Row, and
that pursuant to Statewide Rules 1 and 58, any employee of an operator may signaForm P-4. Inaddition,
Squyres believesthat thefact that Lowe signed Forms P-1 for Boo-Row showsthat L owe had been given
actua or gpparent authority to sgn Commission forms onbehalf of Boo-Row. Squyres assertsthat from
al the information that was available, it reasonably believed that Lowe was a Boo-Row employee, and
Squyreswasentitled to rely on Lowefor execution of the Forms P-4 trandferring the Davis L easesto Boo-

" Thereis no direct evidence that Cramer inquired of Lowe, Nail, or anyone else at Boo-Row asto whether
L owe was authorized to sign “change of operator” Forms P-4 for Boo-Row. Cramer at first testified that he thought
he had asked Nail a question about the Davis L eases and been told that L owe was handling the matter. However,
Cramer later testified that he could not remember what question he had asked Nail, and it could have involved the
purchase of equipment, which was also a purpose of hisvisit to Boo-Row’ s shop. Nail testified that he never
discussed transfer of the Davis L eases with Cramer or anyone el se connected with Squyres.

8 Nail identified Hambright as an “everyday” employee of Boo-Row.
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Row. Squyres dso believes that revocation of the approva of these Forms P-4 would be bad policy,
because it would adversdy impact the findity of Commission gpprovas of lease and wdl transfersand the
Commisson’s ability to fix liability for well plugging and dean up of pollution.

Examiners Official Notice

The examiners have officidly noticed Commission well records which show that: (1) the J. W.
Davis Lease, Well No. 1 (RRC ID No. 122630) wasdrilled to atota depth of 1,920 and was completed
on February 21, 1921; (2) the J. W. Davis Lease, Well No. 13 (RRC ID No. 122631) was drilled to a
depth of 1,940" and was completed on June 16, 1947; and (3) the J. W. Davis (03932) Lease, Well No.
10 was drilled to adepth of 1,974' and completed in January 1947. The depth and compl etion date of the
J- W. Davis (03932) Lease, Well No. 8 are not disclosed by Commission records.

The examiners have dso officidly noticed Commission production records which show that: (1)
no production has been reported for the J. W. Davis Lease, Well No. 1 (RRC ID No. 122630) and the
J. W. Davis Lease, Well No. 13 (RRC ID No. 122631) since prior to January 1, 1993% and (2) no
production has been reported for the J. W. Davis (03932) Lease since July 2001. For the J. W. Davis
(03932) Lease, production of atota of 14 BO wasreported for the period May-July 2001, with no report
or zero reported production for the remainder of the year. Between January 1, 1993, and December 31,
2000, no more than 1 BO was reported for this lease during any month.

The examinershavefurther officialy noticed Commiss on certificate of compliancerecordsshowing
that notices of intent to sever the Davis Leaseswereissued on August 7, 1995, for delinquent H-15 tests,
the violations were resolved on August 30, 1995, and severances of the Davis L easeswere dso issued on
August 6, 2004, for ddinquent H-15 tests, which have not been resolved.

The examiners have aso officially noticed Commission Form P-4 records showing that as of
October 15, 2004, Boo-Row was the operator of 38 oil leases or gas wells. Of the 38 Forms P-4 that
sought transfer of these leases or wells to Boo-Row, 35 were signed on behaf of Boo-Row by Nail. The
3 exceptions arethe Forms P-4 at issue in this case, which transferred the Davis L eases to Boo-Row and
were signed by Lowe.

The examinershavedso officidly noticed Commisson Form P-5 recordsshowing that: (1) Squyres
hasan active P-5 Organization Report, last filed aForm P-5 on September 30, 2004, and hasfiled financia
security in the form of aletter of credit in the amount of $50,000; and (2) Boo- Row has an active P-5
Organization Report, last filed a Form P-5 on August 27, 2004, and has filed financia security in the
amount of $50,000.

9 Production datais from Commission computer mainframe records which do not contain production, if any,
prior to January 1, 1993.
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EXAMINERS OPINION

The examiners conclude that the Forms P-4 filed with the Commission to change the operator of
the Davis Leases from Squyres to Boo-Row were not signed by an authorized employee or authorized
agent of Boo-Row, or otherwise authorized by Boo-Row, and the May 13-15, 2003, administrative
approvals of the Forms P-4 should be revoked.

To dispose of this case, the examiners find it unnecessary ultimately to decide, as would a court,
any inherently judicia issue sounding intort, contract, or fraud.’® The Commission hasprimary jurisdiction
to issue certificates of compliancefor oil leasesand gaswells, and primary jurisdiction to revokethem. The
examinerssmply gpply the Commisson’ srules, and theingtructionsin the Commission’ s Form P-4, to the
facts of this case.

Contrary to Squyres assertion, the Commission hasnot provided in Statewide Rules 1 and 58 that
any “employee”’ of an operator may sign a Form P-4 to change the operator of an oil lease or gaswell.
In fact, Statewide Rules 1 and 58 say nothing about the circumstances in which an “employeg” may sign
such aForm P-4 on behalf of an operator. However, the Commission’s Form P-4 isindructive. In the
particular case of aForm P-4 filed to change the operator of an oil lease or gaswell, the Form callsfor the
sgnature of an authorized employee or authorized agent of boththe previous operator and the proposed
new operator, and the ingtructions to Form P-4 provide that the required signatures must be provided by
aduly authorized individud. The examinersconcludethat Form P-4 contemplates and requiresthat when
the Form isfiled for the purpose of transferring operatorship of an ail lease or gaswell, the persons signing
the Form must be duly vested with authority to sign for this purpose by the operators they purport to
represent.

It isonething to say that a person isnot required to be an officer, partner, or owner of an operator
to sign a* change of operator” Form P-4, and quite another to say, incorrectly, that any “employeg’ of an
operator, whether with or without authority, may sign. Thereare sound policy reasonsfor the requirement
that Forms P-4 filed for the purpose of changing the operator of an oil lease or gaswell be sgned only by
duly authorized employees or agents of the previous and proposed new operators. Such lease or well
transfers are among the most important of an operator’ s business affairs, because, when approved, they
serve to trangfer the right to conduct operations subject to the Commission’s jurisdiction and to make
dispogtions of ail or gas, trander lidbility for regulatory compliance, including the plugging of wells and
clean up of any pollution, and may impact an operator’ s financia security requirement.

Applying these principles to the facts of this case, the examiners have determined that while Lowe
plainly had a connection to Boo-Row, thereis no good faith basisin the evidence presented by ether party

10 Squyres correctly asserts that the Commission has no jurisdiction ultimately to decide such issues.

11 Boo-Row asserts that under Squyres’ theory, regardless of the question of authority, ajanitorial

employee could sign Forms P-4 transferring away an operator’ swells, and the Form P-4 approvals would be
irreversible.
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to concludethat Lowe, who signed the Forms P-4 to transfer the Davis L easesfrom Squyresto Boo-Row,
was an “employee’ of Boo-Row or, evenif hewas, that he was duly authorized by Boo-Row to signfor
this purpose. The examiners further have determined that there is no good faith bass in the evidence to
conclude that Lowe was an “agent” of Boo-Row duly authorized by Boo-Row to sign the Forms P-4
transferring the Davis Leases. A preponderance of the evidence is to the contrary.

An*employee” isaperson employed by an employer to perform aservicewhose physica conduct
in the performance of the serviceis controlled or is subject to the right of control by the employer. R. E.
Cox Dry Goods Co. v. Kellog, 145 SW.2d 675, 679 (Tex. Civ. App.-Austin 1940, writ ref.). To
condtitute the relationship of employer and employee, the employer must have the right to select, control,
and, for misconduct, discharge the employee. Crow v. TRW, Inc., 893 SW.2d 72, 78 (Tex. App.-
Corpus Chrigti 1994, no writ); Sherard v. Smith, 778 SW.2d 546, 548 (Tex. App.-Corpus Christi 1989,
writ denied). To be an employer, aperson must retain or exercise the power of control over the employee
by directing, not merely the end sought to be accomplished, but aso the means and details of its
accomplishment; in other words, not only what should be done but how it shdl be done. Dougherty v.
Gifford, 826 SW.2d 668, 678 (Tex. App.-Texarkana 1992, no writ).

Evenif apersonisan “employee,” his status as such does not necessarily confer authority to enter
into business transactions of dl typesthat bind hisemployer. Employment, slanding adone, does not clothe
the employee with the powers of an agent. A chief distinction between an agent and an employee is that
an agent is engaged to represent his principad in business dedlings and to establish contractua relations
betweenthe principad andthird parties, whereasan employeeordinarily isnot. Dukev. State, 725 S.\W.2d
289, 290 (Tex. App.-Houston 1986, pet. denied).

An “agent” is a person acting under the control of a“principd” in carrying out an assgned task.
Even if a person acts for or accommodates another, if the accommodating person is not under the
“principd’s’ control, an agency relationship does not exist. Walker v. Federal Kemper Life Assurance
Co., 828 SW.2d 442, 452 (Tex. App.-San Antonio 1992, writ denied). The nature and extent to which
the “principa” can contral the “agent” is the key factor in determining the existence of an agency
relationship. Johnsonv. Holly Farms of Texas, Inc., 731 SW.2d 641, 645 (Tex. App.-Amarillo 1987,
no writ). Where, for example, apersonisempowered to roam theterritory to find customersfor another’s
product with little or no supervision, control, or interference, the relationship isnot onerecognized in Texas
as an agency. Daily Intern. Sales v. Eastman Whipstock, 662 SW.2d 60, 64 (Tex. App.-Houston
1983, no writ).

Where an agency relaionship exists, asagenerd rule, an “agent” has only such authority as the
“principd” has ether expresdy or impliedly conferred on theagent. A principa isnot bound by an agent’s
actsif such actsarein excessof the agent’ sauthority. Hotel Longview, Inc. v. Pittman, 276 S.\W.2d 915
(Tex.Civ.App.-Texarkana 1955, writ ref. n.r.e).

Lowe was an intermediary involved in the sdle and delivery of Boo-Row pipe and equipment to
purchasers obtained by Lowe. He dso supervised physca operation of four oil leases in which he and
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Boo-Row each owned a 50% working interest and of which Boo-Row was the record operator. Boo-
Row did not consider that Lowe was its “employee’ and did not report him as such on Employer’s
Quarterly Reportsto the Texas Workforce Commission. Lowe was apparently in charge of how he spent
his own time, free to come and go as he chose. Boo-Row did not require that Lowe keep any particular
hours of work or keep track of Lowe stime. Lowe was not paid a salary by Boo-Row, and apparently
derived what money he made from locating purchasers for pipe and

equipment dedlt in by Boo-Row and adding to Boo-Row’' s price an additiona sum of money decided
upon by Lowe. Boo-Row did not consider that it had the power to hire or fire Lowe, and did not direct
Lowe as to how, where, or when to conduct his activities.

Nall gave sworn testimony that Boo-Row never gave Lowe the authority to Sgn for Boo-Row on
Forms P-4 transferring oil leases or gaswellsto Boo-Row, and only Nail had the authority to sign for Boo-
Row on Forms P-4 filed for thispurpose. Thissworntestimony isnot controverted by any direct evidence,
and its credibility is supported by the fact that of the 38 ail leases or gas wells operated by Boo-Row as
of October 15, 2004, 35 were transferred to Boo-Row pursuant to Forms P-4 which were signed for
Boo-Row by Nail. The only 3 exceptions are the 3 Forms P-4 signed by Lowe which were filed to
transfer the Davis Leases from Squyres to Boo-Row, to which Boo-Row objected within about 4 days
after recelving natification from the Commission that the leases had been transferred.

On the other side of the ledger, Boo-Row provided a desk which Lowe could share with others
when he was a Boo-Row’'s shop and provided Lowe with a company truck and a charge account
arangement pursuant to which Lowe's businessrelated purchases were consdered a part of
“commissons’ earned by Lowe from the sde of pipe and equipment. Lowe' s name was not carried on
Boo-Row’ s |etterhead, although Lowe gpparently printed business cardsfor himsef carrying Boo-Row's
name, with Nail’s gpparent acquiescence. Thereis evidence that Lowe filed 8 Forms P-1 as “agent” for
Boo-Row, reporting production on the Hickman, Reaves (11418) Lease, the Hickman, Reaves (11562)
Lease, theNewdll, Dell (09396) Leaseand/or the ENWCSU (28689) L ease. Apparently, Lowe had been
the owner of theseleases, and Boo-Row agreed to be the record operator of theleasesin return for a50%
working interest. Lowe assumed complete responsibility for the operation of theseleases, and retained the
power to hire and fire people used in their operation. In the opinion of the examiners, these factors,
whether considered individudly or collectively, do not establish that Lowe was ether “employeg’ or
“agent” of Boo-Row duly authorized to sign Forms P-4 transferring oil leases or gaswellsto Boo-Row. *2

Squyresarguesthat Lowe ssigning of FormsP-1, purportedly as* agent” for Boo-Row, evidences
a generd grant of authority from Boo-Row to Lowe to sgn Commission forms for Boo-Row. The

12 The casual referencein the Cady correspondencethat Lowe's*. . .duties as an employee included sales
of used oil field equipment and delivery and pick up of the said equipment” is not deemed conclusive of the nature
of Lowe' srelationship with Boo-Row or a“judicial admission” by Boo-Row. A party’s correspondence invoking an
administrative agency’ s authority is not governed by the rules of pleading applicable to the courts. Booth v. Texas
Emp. Ins. Ass'n, 123 SW. 2d 322, 326 (Comm’n App. 1938). Furthermore, the entire thesis of the Cady
correspondence was that L owe was not a person authorized to sign “ change of operator” Forms P-4 for Boo-Row.
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examiners are not persuaded that thisis so for severd reasons. Fird, the il leases for which Lowe filed
the Forms P-1apparently were leases originadly owned by Lowe and for which Boo-Row had agreed to
be therecord operator in return for a50% working interest. Under the arrangement with Boo-Row, Lowe
assumed complete responsibility for the physical operation of these leases. Even with respect to these
leases, the Forms P-4 which made Boo-Row the record operator were signed for Boo-Row by Nail, not
by Lowe.

In addition, Nail specifically denied that Boo-Row had ever granted authority to Lowe to sign
Forms P-4 transferring oil leases or gaswellsto Boo-Row, and while Lowe had signed Forms P-1 for the
particular leases in which he retained a working interest, he had never filed a“change of operator” Form
P-4 for Boo-Row up until the time when he signed the Forms P-4 relaing to transfer of the Davis L eases.
Furthermore, it is entirely plausible that Boo-Row may have acquiesced in the Sgning by Lowe of Forms
P-1 for the particular leasesin question, mainly aclericd function, while at the same time withholding from
Lowe any authority to file “change of operator” Forms P-4 which serve to transfer assets and liabilities.
Fndly, in view of the requirements of Statewide Rules 1 and 58, the fact that Boo-Row did not name
Lowe on Boo-Row’ s Form P-5 Organization Report as anon-employee agent authorized to sign “change
of operator” Forms P-4 for Boo-Row speaks powerfully againgt any presumption that Boo-Row
authorized Loweto Sgn such Forms P-4 in the same“ agent” capacity in which Lowe purported to sgn the
Forms P-1.

The examiners are amilarly unpersuaded by Squyres argument that even if Lowe did not have
“actud” authority to sign the Forms P-4 transferring the Davis Leases to Boo-Row, he had at least
“apparent” authority sufficient to preclude revocation of the Form P-4 approvals. There is consderable
doubt that a person whose authority isonly “apparent,” as distinguished from “actud,” may sgna“change
of operator” Form P-4. According to Form P-4, when filed for the purpose of changing the operator of
an oil lease or gaswell, the Form must be sgned by aduly authorized employee or agent of the previous
and proposed new operators. Thisimpliesstrongly that the persons signing must have “actud,” rather than
merdy “gpparent” authority. Under principles of agency, a person with “gpparent” authority is no more
than an “ogtengble agent.” An “ogtensible agent” is not redly an agent a al, but, under the right
circumstances, estoppel may prevent the“principd” from denying the agency. McDuff v. Chambers, 895
SW.2d 492, 498 (Tex. App.-Waco, writ denied).

In order to successfully bind a*principa” for the acts of an “ostensible agent,” that is, in order to
establish agency by estoppd: (1) the principa must have held the agent out in other ingtances, or in the
particular transaction, as possessing authority sufficient to embrace the particular act in question, or the
principa must have knowingly acquiesced in the agent’ s assertion of requisite authority; and (2) the third
party deding with the agent must have relied on the conduct of the principd to the third party’ s prgjudice.
Hall v. F. A. Halamicek Enterprises, Inc., 669 SW.2d 368, 375 (Tex. App.-Corpus Christi 1984, no
writ). Only the conduct of the principd, leading a third party to suppose that the agent has the authority
he purports to exercise, may charge the principd through the “ gpparent” authority of an agent. The acts
of the agent areirrdevant. Southwest Title Ins. Co. v. Northland Bldg. Corp., 552 SW.2d 425 (Tex.
1977). The doctrine of “ gpparent authority” does not apply if the third party dealing with the agent is not
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mided by the representation or conduct of the principal. Therefore, unlessthereis evidence of knowledge
of the principa’ s representation or conduct and reliance thereon by the third party, theissue of “ gpparent
authority” does not arise. Lane v. Sullivan, 286 SW. 541 (Tex. Civ. App.-Waco 1926, no writ).

Thereis no evidence that Boo-Row ever represented to Squyres or anyone el se that Lowe had
authority to sgn for Boo-Row on a* change of operator” Form P-4. For reasons already discussed,

the examiners do not believe that Boo-Row engaged in any conduct that reasonably could be construed
to clothe Lowe with “apparent” authority to sign such aForm P-4. Assuming, however, for the sake of
argument, that Boo-Row's acquiescence, for example, in the signing by Lowe of Forms P-1 reporting
productionon certain leasesfor which Boo-Row wasthe record operator reasonably could midead athird
party into believing that Boo-Row had authorized Lowe to Sgn any and dl Commisson forms, induding
a“change of operator” Form P-4, dtill thereisno evidencethat Squyresknew that L owe had signed Forms
P-1 for Boo-Row at the timeit invited the Sgnature of Lowe onthe Forms P-4 that transferred the Davis
Leases to Boo-Row; and if Squyres did not, a the time, know of the Forms P-1, it could not have been
mided by them.

Squyres argues that Boo-Row clothed Lowe with “apparent” authority to sign the Forms P-4
trandferring the Davis Leases to Boo-Row by its conduct in: (1) alowing Lowe to ded with Squyres at
Boo-Row’ soffices, (2) dlowing Loweto supervise operation of certain oil leases of which Boo-Row was
the record operator; (3) alowing Lowe to sign for Boo-Row on certain Commission forms; (4) providing
Lowe with a company truck and charge account; (5) falling to advise Squyres of limitations on Lowe's
authority; and (6) alowing the “consummation” of the Form P-4 transfers in Boo-Row'’ s office with the
assistance of a Boo-Row secretary. ™

On the other hand, there is no evidence in the record that at the time Squyres invited Lowe's
sgnaure on the Forms P-4 that transferred the Davis Leases to Boo-Row, Squyres knew from Boo-
Row’ s conduct anything about Lowe' s relationship with Boo-Row other than that, at times, Lowe could
befound at Boo-Row’ s shop and had aBoo-Row business card.* Theassertionthat Boo-Row “alowed”
use of its shop for Lowe' s signing of the Forms P-4 trandferring the Davis Leases, with the assistance of
aBoo-Row secretary, is a concluson that Squyres reaches. The evidence shows only thet after severd
unsuccessful trips, Squyres Field Supervisor obtained Lowe s signature while Lowe was out in Boo-
Row’syard, and the extent of participation by Boo-Row’s secretary was to respond to a question from

13 squyres’ Closing Statement, page 7.

14 Jerry Cramer, aField Supervisor for Squyres, who obtained L owe' s signature on the Forms P-4, testified
that “asfar as he knew,” Lowe officed at Boo-Row, but he also testified that he made several tripsto Boo-Row’s
office before he located Lowe there. He also testified that he remembered seeing one of Lowe’ s business cards, but
if Lowe ever gave him one, he no longer had it. Nail testified that Boo-Row’ s shop was a “typical old type pump
shop” in a40' x 60" metal building with dirty floors, no air conditioning, doors open, “stray dogs running through,”
and rig hands of other operators and well service companies hanging around.
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Loweasto Boo-Row’ soperator number.™ Thereis no probative evidence of any context inwhich Boo-
Row reasonably could have been expected to advise Squyres that Lowe had no authority to sgn “change
of operator” Forms P-4 for Boo-Row or otherwiseto inform Squyres of limitations on Lowe' sauthority. 6
There is no evidence that a the time Squyres invited Lowe to sign the Forms P-4 transferring the Davis
Leases to Boo-Row, Squyres knew that Lowe supervised certain oil leases of which Boo-Row was the
record operator, or that Lowe previoudy had signed Forms P-1 for these il leases'’, or that Boo-Row
had provided Lowe with a company truck and charge account. In the absence of evidence of
contemporaneous knowledge of these things, it cannot be concluded that Squyres was mided by them.

At the time Lowe signed the Forms P-4 transferring the Davis L eases to Boo-Row, the wells on
the leases appear to have been from 55 to 81 years old and were inactive. According to Commission
production records, two of the wellshad not produced for at least 9 years. The other two wells had been
inactive since July 2001, and had reported only minima production prior to that time.

It appears from the evidence that as of 2002, Squyres was pursuing Lowe to accept atransfer of
these wells, because Squyres did not want to incur expenses associated with the wells, particularly the
expense of H-15 testing. The “Memorandum of Law” filed in this docket by Squyres represented that
Squyres assigned the minerd leases underlying the Davis Leasesto Kenny Lowe d/b/aLowe Wdl Service
effective December 15, 2000. The evidence shows that on January 1, 2001, Squyres and Lowe signed
Forms P-4 to change the operator of the Davis L eases from Squyresto Lowe Well Service, athough, for
reasons not proved in the record, these Forms P-4 were never approved by the Commission. Thesefacts
suggest a reason for the January 1, 2001, effective date on two of the Forms P-4 that Lowe signed to
transfer the Davis L easesto Boo-Row, even though Boo-Row apparently did not even exist asaForm P-5
operator as of that date. As of November 2002, when Lowe signed these Forms P-4, the Form P-5
Organization Report for Lowe Well Service was delinquent, so that the Davis Leases could not be
transferred to Lowe s own company. A personal interest of Lowe, or perhaps even an obligation, to
accept atransfer of the Davis Leasesfrom Squyres can beinferred. In contrast, the record doesnot show
any motivation or interest of Boo-Row to accept atransfer of the Davis Leases, and Boo-Row' s prompt
objection to the transfer suggeststhat it had none.

The examiners share Squyres concern that indiscriminate revocation of approvals of “change of

15 Thereis no evidence that Boo-Row’s secretary was told the purpose of Lowe’ s question, or that the

secretary informed Nail, who had always signed for Boo-Row on Forms P-4 transferring oil leases or gaswellsto
Boo-Row.

16 Nail testified that Boo-Row did not learn that Lowe had signed the Forms P-4 transferring the Davis
L eases to Boo-Row until it was too late to do anything about it. Persons dealing with an assumed agent are bound
to ascertain not only the existence of the agency itself, but also the extent of the assumed agent’ s authority.
Boucher v. City Paint & Supply, Inc., 398 SW.2d 352, 356 (Tex. Civ. App.-Tyler 1966, no writ); Green v. Hugo, 17
SW. 79 (Tex. 1891).

17 Only 2 of the Forms P-1 that Lowe signed, purportedly as “agent” for Boo-Row, were signed prior to the

date of Lowe' s signatures on the “change of operator” Forms P-4 that transferred the Davis L eases from Squyresto
Boo-Row.
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operator” Forms P-4 could have a undesirable impact on the Commission’s ability in future cases to fix
operator responghility for regulatory compliance. On the other hand, adoption of Squyres apparent
position that adminigtrative gpprovas of “change of operator” Forms P-4 should be smply irreversible,
regardless of the circumstances, isequaly undesirable. Thisisnot acaseinvolving acomplant after along
period of Boo-Row acquiescencein il lease or gaswdll transfers or other actions by Boo-Row that could
beinterpreted asaratification of such transfers. Thedire consequencesfeared by Squyresappear unlikely
to the examiners, not only because contested cases involving revocation of gpprovals of “change of
operator” Forms P-4 are rare, but also because there are factors at play in this case that make it easily
digtinguishable from aless meritorious future case of the same kind.

Based on therecord in this case, the examiners recommend adoption of the following Findings of
Fact and Conclusions of Law.

FINDINGS OF FACT

1. At least ten (10) days notice of the hearing in this docket was sent to dl parties entitled to notice.

2. This hearing was called to consider the complaint of Boo-Row Pipe & Supply, Inc. (“Boo-Row”),
that Forms P-4 (Certificates of Compliance and Trangportation Authority) changing the operator
of theJ. W. Davis(03932) Lease, the J. W. DavisLease, Well No. 1 (RRC ID No. 122630), and
the J. W. Davis Lease, Well No. 13 (RRC ID No. 122631) (“Davis Leases’) from Squyres Oil
Company, Inc. (“ Squyres’) to Boo-Row, which the Commission approved on May 13-15, 2003,
were sgned on behdf of Boo-Row by a person having no authority to execute the Forms P-4.
Boo-Row seeks revocation of the Commission’s gpprova of the Forms P-4.

3. The Forms P-4 changing the operator of the Davis Leases from Squyres to Boo-Row werefiled
with the Commission on or about November 18, 2002.

a The Forms P-4 were signed on behalf of Squyres by Jan Goodall, Secretary, on
November 1, 2002.

b. The Forms P-4 weresigned purportedly on behdf of Boo-Row by Kenny Lowe (“Lowe”)
on November 1, 2002.

C. Lowe entered theword “ Agent” bel ow his signature on the Forms P-4, and checked both
the “Authorized Employee of current operator” and “Authorized agent of current
operator” portions of Item 16 of the Forms.

d. Item 11 (“ Effective date”’) of the Forms P-4 was completed with the date January 1, 2001.
Onthe Form P-4 relating tothe J. W. Davis (03932) L ease, the January 1, 2001, effective
date was stricken, and the date November 18, 2002, was interlinested.



Oil & GasDocket No. 7B-0237357 Page 15
Proposal for Decision

4, The Commission notified Boo-Row of gpprova of the Forms P-4 changing the operator of the
Davis Leasesfrom Squyresto Boo-Row by “Form P-4 Natification” mailed on or about May 15,
2003. Boo-Row filed its complaint objecting to these gpprovas on May 23, 2003.

5. Boo-Row was firgt organized as a Form P-5 operator in August 2002.

6. Sincethedate of itsincorporation, Boo-Row’ sonly officer hasbeen JamesHenry Nail I11 (*Nail”),
who has been President, Secretary, and Treasurer. The Forms P-5 (Organization Report) filed
with the Commission by Boo-Row on August 14, 2002, and September 2, 2003, listed Nalil as
Boo-Row’ s only officer, and did not list Lowe ether as an officer or agent with authority to Sgn
Forms P-4 to change the operator of an oil lease or gas well.

7. Squyres was designated operator of the Davis Leases by approved Form P-4 transfers effective
December 1, 1996. In 2001, Squyres attempted to transfer the Davis Leases to Lowe Well
Service by Form P-4 filings sgned on January 1, 2001, on behdf of Squyres by Jan Goodall and
on behdf of Lowe Wdl Serviceby Lowe. Lowewasthe owner and resident agent of Lowe Well
Service. For undisclosed reasons, these 2001 Forms P-4 were not approved by the Commission.

8. The Form P-5 (Organization Report) of Lowe Wl Service became ddinquent in May 2001.

9. At the time Lowe signed the Forms P-4 to change the operator of the Davis Leasesfrom Squyres
to Boo-Row, the wells on the |eases were from 55 to 81 years old and were inactive.

a The J. W. Davis Lease, Well No. 1 (RRC ID No. 122630) was drilled to a total depth
of 1,920' and was completed on February 21, 1921. No production has been reported
to the Commission for thiswell since prior to January 1, 1993.

b. The J. W. Davis Lease, Well No. 13 (RRC ID No. 122631) was drilled to atotal depth
of 1,940 and was completed on June 16, 1947. No production has been reported to the
Commission for thiswell since prior to January 1, 1993.

C. The J. W. Davis (03932) Lease, Well No. 10 was drilled to atotal depth of 1,974 and
was completed in January 1947.

d. The total depth and completion date for the J. W. Davis (03932) Lease, Well No. 8 are
not disclosed by Commission records.

e No production has been reported for any well on the J. W. Davis (03932) Lease since
July 2001. Production of 14 barrels of oil was reported for the period May-July 2001,
with no report or zero reported production for the remainder of 2001. Between January
1, 1993, and December 31, 2000, production of no more than one barrel of oil was
reported for this lease during any month.
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10.

11.

12.

13.

14.

Sinceinception of Boo-Row’ s business as an operator, Nail has been the only person authorized
to sign “change of operator” Forms P-4 on behalf of Boo-Row. As of October 15, 2004, Boo-
Row wasthe record operator of 38 oil leases or gaswells. Nail signed the Forms P-4 transferring
35 of these leases and wells to Boo-Row. The three exceptions are the Forms P-4 relating to
trandfer of the Davis Leases to Boo-Row, which were sgned by Lowe.

L owewas not aperson authorized to sign “ change of operator” Forms P-4 on beha f of Boo-Row.

a Lowe acted as an intermediary involved in the sde and delivery of Boo-Row pipe and
equipment to purchasers obtained by Lowe and supervised physical operation of four oil
leases in which he and Boo-Row each owned a 50% working interest and of which Boo-
Row was the record operator.

b. Lowe was not paid a sdary by Boo-Row, and his “commissions’ were the difference
between Boo-Row’ s price for pipe and equipment and such higher prices as Lowe was
able to negotiate with purchasers.

C. Boo-Row did not consider Lowe asaBoo-Row employee and did not report him as such
on Employer’s Quarterly Reports to the Texas Workforce Commission.

d. Boo-Row did not require that Lowe keep any particular hours of work or devote any
particular amount of timeto sale of Boo-Row pipe or equipment or supervision of the four
oil leasesin which Lowe held aworking interest.

e Boo-Row did not keep track of the amount of time that Lowe devoted to sale of Boo-
Row pipe or equipment or supervision of thefour ail leasesin which Lowe held aworking
interest.

f. Boo-Row did not direct Lowe asto how, where, or when to conduct his activities.

o] At no time did Boo-Row ever grant to Lowe the authority to sign “change of operator”
Forms P-4 on behdf of Boo-Row, or do or say anything that would have given Lowethe
impression that he had such authority.

Neither Boo-Row nor Nail held Lowe out to Squyres or anyone el se asaperson authorized to ign
“change of operator” Forms P-4 on behaf of Boo-Row.

Neither Boo-Row nor Nail engaged in conduct that could have led Squyres or anyone else
reasonably to believe that L owe was a person authorized to Sgn “change of operator” Forms P-4
on behaf of Boo-Row.

Squyres did not submit any probative evidence that it made any inquiry of Boo-Row or Nail asto
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Lowe' s authority to sign for Boo-Row on the Forms P-4 changing the operator of the Davis
L eases from Squyres to Boo-Row.

15.  Squyreswasnot mided by any satementsor conduct of Boo-Row or Nalil into believing that Lowe
had authority to sign for Boo-Row on the Forms P-4 changing the operator of the Davis Leases
from Squyres to Boo-Row.

16.  The Commission’s Form P-4 and its ingtructions provide that where the Form is filed for the
purpose of changing the operator of an ail lease or gas wdll, the Form must be signed for the
previous operator and the proposed new operator by duly authorized employees or agents.

CONCLUSIONSOF LAW

1. Proper notice of hearing was timely issued by the Railroad Commission to appropriate persons
legdly entitled to notice.

2. All things necessary to the Commission attaining jurisdiction over the subject matter and the parties
to this hearing have been performed or have occurred.

3. Pursuant to Statewide Rule 58 [16 TEX. ADMIN. CODE83.58], the Commission requires thefiling
of Form P-4 to change the designation of an operator of an oil lease or gas wall.

4, Pursuant to Statewide Rules 1 and 58 [16 TEX. ADMIN. CoDE 8§3.1 and §3.58], no Form P-4
designating or changing the designation of an operator will be approved that is Sgned, either as
trandferor or transferee, by a non-employee agent of an organization unless the organization has
filed with the Commission, on its Form P-5 Organization Report, the name of the non-employee
agent it has authorized to Sgn on its behdf.

5. The Commission’s Form P-4 requires that when the Formisfiled for the purpose of changing the
designation of an operator of an oil lease or gas well, the Form must be signed on behaf of both
the previous operator and the proposed new operator by aduly authorized employee or agent.

6. Kenny Lowe was not an employee or agent of Boo-Row Pipe & Supply, Inc., with actual or
apparent authority to sign for Boo-Row on the Forms P-4 changing the designation of operator of
the J. W. Davis (03932) Lease, the J. W. Davis Lease, Well No. 1 (RRC ID No. 122630), and
the J. W. Davis Lease, Well No. 13 (RRC ID No. 122631) from Squyres Oil Company, Inc., to
Boo-Row.

7. The Commission has the authority to revoke adminigrative gpprovas of Forms P-4 changing the
designation of operator of an oil lease or gas well whereit is established that a person sgning the
Forms P-4 was not a duly authorized employee or agent of the previous or proposed new
operator.
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8. The administrative gpprovas of the Forms P-4 changing the designation of operator of the J. W.
Davis (03932) Lease, the J. W. Davis Lease, Well No. 1 (RRC ID No. 122630), and the J. W.
Davis Lease, Wdl No. 13 from Sguyres Oil Company to Boo-Row Pipe & Supply, Inc., should
be revoked because (a) the Forms P-4 were signed for Boo-Row by a person who wasnot aduly
authorized employee or agent of Boo-Row; (b) Boo-Row promptly objected to the approval s of
the Forms P-4; and (c) Boo-Row did not, either by conduct or acquiescence, ratify the non-
authorized signatures for Boo-Row on the Forms P-4.

RECOMMENDATION

The examiners recommend that the Commission enter the attached final order revoking the
adminigrative approvas of the Forms P-4 changing the designation of operator of the Davis Leasesfrom
Squyres Oil Company, Inc., to Boo-Row Pipe & Supply, Inc.

Respectfully submitted,

James M. Doherty
Hearings Examiner

Margaret Allen
Technica Examiner



